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I. Introduction

Just before the end of President George W. Bush's second term, the UN

Security Council resolution authorizing US operations in Iraq as part of a Multi-

National Force in accordance with international humanitarian law expired.1 To
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Resolution No 1790, UN Security Council, 5808th mtg, UN Doc S/ResES/1790 at 3-4 (2007). It

should be noted that no UN resolution gave legitimacy to the US invasion of Iraq, which started

with an intense bombardment of Baghdad on March 19, 2003, referred to as "shock and awe" as
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ensure a legal basis for the continued US military presence and military

operations in Iraq, the US and Iraqi governments negotiated a Status of Forces

Agreement (SOFA),2 as well as a "Strategic Framework Agreement for a

Relationship of Friendship and Cooperation between the United States of

America and the Republic of Iraq" (Framework Agreement).3 The details of

these two documents are of great importance, as their stipulations will inform

the crucial developments in the US-Iraqi relationship, including the eventual US

withdrawal of combat troops from Iraq.

President Bush and Prime Minister Nouri al-Maliki signed the "Agreement

Between the United States of America and the Republic of Iraq on the

Withdrawal of United States Forces from Iraq and the Organization of Their

Activities during Their Temporary Presence in Iraq," (Iraq SOFA) in Baghdad

on December 14, 2008, just two weeks before the Security Resolution's

expiration.4 In its final form, the Iraq SOFA varies significantly from other US

SOFA agreements in several ways. Primarily, the agreement regulates ongoing

described by Harlan K. UUman and James P. Wade, Shock And Awe: Achieving Jkapid Dominance

(National Defense University, 1996); Sue Chan, Iraq Faces Massive US Missile Barrage, CBS News

0an 24, 2003), online at http://www.cbsnews.com/stories/2003/01/24/eveningnews/main

537928.shtml (visited Apr 24, 2010). The Security Council did not endorse the Bush doctrine of

pre-emptive self-defense.

Agreement Between the United States of America and the Republic of Iraq on the Withdrawal of

United States Forces from Iraq and the Organization of Their Activities during Their Temporary

Presence in Iraq Pec 14, 2008) ("Iraq SOFA"); Stephen Farrell, Security Agreement Deja Vu, NY

Times (Nov 20, 2008), online at http://baghdadbureau.blogs.nytimes.com/2008/ll/20/security-

agreement-deja-vu/?partner=rss&emc=rss (visited Apr 24, 2010); see Jomana Karadsheh and

Arwa Damon, Security Pact Runs into Discord in Iraqi Parliament, CNN.com (Nov 17, 2008), online at

http://www.cnn.com/2008/WORLD/meast/ll/17/iraq.security/index.html (visited Apr 24,

2010) (reporting that Iraqi lawmakers decried the US-Iraq security agreement); see also Karen

DeYoung, US, Iraq Scale Down Negotiations Oner Forces, Wash Post Al (July 13,2008); but see Rubaie

Denies Hall of Iraq-US Security Pact, Alsumaria Iraq (July 15, 2008), online at

http://www.alsumaria.t\'/en/lraq-Newsl-20093-Rubaie-denies-halt-of-Iraq-US-security-act.html

(visited Apr 11, 2010). The Iraqi Cabinet approved the agreement on November 16, 2008 and the

agreement was thereafter submitted to the Parliament. Parliamentary reaction to the agreement

was mixed, with the Sadr party vocally opposing the plan and staging demonstrations to disrupt

the voting process in Parliament. The agreement was finally reached on December 4, just prior to

the December 31 sunset deadline of the UN Resolution that gave the US the fig-leaf cover of

legitimacy to have a military presence in Iraq.

Strategic Framework Agreement for a Relationship of Friendship and Cooperation between the

United States of America and the Republic of Iraq ("Framework Agreement") (Nov 17, 2008).

See Press Release, White House, President Bush and Iraq Prime Minister Maliki Sign the Strategic

Framework Agreement and Security Agreement ("Bush and Maliki Sign Agreements") (Dec 14, 2008)

online at http://georgewbush-whitehouse.archives.gov/news/releases/2008/12/20081214-2.

html (visited Apr 24, 2010).
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active military operations, with emphasis on Iraqi sovereignty and US

accountability.3

As with the Iraq SOFA, the Framework Agreement proved quite distinct

from other US "friendship" agreements, which traditionally deal with cultural

and commercial concerns.6 In the Framework Agreement with Iraq, strategic

issues are scattered throughout the document, as if to camouflage their presence

among the more traditional cultural concerns. The Bush Administration likely

structured the agreement that way to avoid having to submit it to the Senate, as

it was required to do with the Iraq SOFA. The Framework Agreement overlaps

with the Iraq SOFA with regard to strategic considerations. Both should be read

inpan materia.

This Article describes and assesses these two agreements, as well as prior

relevant legal instruments (US, Iraqi, and international), bearing upon the legal

status and operations of US forces in Iraq. It also examines one issue which was

not addressed by these agreements: US legal obligations in light of the

"protected persons" status it gave to an estimated 3,400 Iranians who oppose

the Iranian regime, and who have been living at Camp Ashraf in Diyala

Province, Iraq, under US protection since 2003.

II. Legal Authorization for the Deployment of US

Forces in Iraq Prior to the Iraq SOFA of 2008

On October 31, 1998, the US Congress passed the Iraq Liberation Act in

support of a democratic government to replace Saddam Hussein's regime, laying

the foundation for forceful regime change in that country.7 Then, after al-

See, for example, Dieter Fleck, ed, The Handbook of the Law of Visiting Forces 28 (Oxford 2001).

Seven defense agreements to which the US is party have been concluded as treaties: Inter-

American Treaty of Reciprocal Assistance (1947), 62Stat 1681, TIAS No 1838 ("Rio Treaty");

North Atlantic Treaty (1949), 63 Stat 2241, TIAS No 1964; Mutual Defense Treaty, 3 UST 3947,

TIAS No 2529 (1951) (Philippines); Mutual Defense Assistance Agreement, 2 UST 644, TIAS

No 2217 (1951) (Australia and New Zealand); Southeast Asia Collective Defense Treaty (1954), 6

UST 81, TIAS No 3170; Treaty of Mutual Cooperation and Security (1960), 11 UST 1632, TIAS

No 4509 Oapan); and Mutual Defense Treaty (1953), 5 UST 2368, TIAS No 3097 (Korea). One

agreement was concluded as a Congressional-Executive agreement with express congressional

approval: Compact of Free Association Act of 1985 (1986), 59 Stat 1031 (Marshall

Islands/Federated States of Micronesia), codified at 48 USC § 1681.

See, for example, Treaty of Friendship, Commerce and Navigation (1853), 10 Stat 1005, TS 4

(Argentina); Treaty of Friendship, Establishment and Navigation (1961), 14 UST 1284, TIAS No

5432 (Belgium); Treaty of Friendship, Commerce, and Consular Rights (1925), 44 Stat 2379, TS

736 (Estonia); Treaty' of Friendship, Commerce, and Navigation (1956), 8 UST 2217, TIAS No

3947 (Korea).

HR Res 4655: Iraq Liberation Act of 1998,105th Cong, 2d Sess (Oct 31,1998).
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